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Introduction 


T HE  allotment  of  public  lands  outside  Alaska  to  qualified  Indian 
applicants  is  authorized  by  the  Indian  Allotment  Act  of  188 < (Sec- 
tion 4 of  the  Act  of  February  8,  1887,  24  Stat.  389) , as  amended  and 
supplemented.  The  regulations  are  found  in  Subchapter  B— Subpart 
2212  of  Title  43,  Code  of  Federal  Regulations.  (The  allotment  of 
public  lands  in  Alaska  to  native  Alaskans  is  governed  by  the  Act  of 
May  17,  1906,  as  amended,  and  by  the  regulations  of  Subchapter 
B-Subpart  2212.) 

At  the  time  of  passage  of  this  Act,  Indian  reservations  were  being 
eliminated  in  many  parts  of  the  country,  ihis  Act  provided  a means 
of  granting  to  qualified  individual  Indians  portions  of  established 
Indian  Reservations  as  well  as  tracts  of  public  domain.  Essentially 
it  was  designed  to  permit  an  Indian  to  become  a self-supporting  in- 
dividual through  agriculture. 

With  the  disposition  of  most  public  domain  lands  having  signifi- 
cant agricultural  values,  the  Indian  Allotment  Act  has  in  recent  years 
resulted  in  few  allotments.  Renewed  interest  in  the  Act  by- people  un- 
familiar with  the  Act  and  the  present  situation  has  led  to  the  issuance 
of  this  information  booklet. 
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QUESTIONS  and  ANSWERS 

about 

Indian  Allotments 
on  Public  Lands 


What  is  an  Indian  Allotment? 

The  General  Allotment  Act  of  1887  provided  that  qualified  Indians 
who  make  settlement  on  the  public  domain  could  obtain  a right  and 
eventual  title  to  a tract  of  public  land.  An  amendment  in  1910 
extended  the  1887  Act  for  settlement  on  Indian  allotments  to  lands 
in  national  forests  more  valuable  for  agriculture  or  grazing  than  for 
timber. 

How  many  acres  does  the  Act  permit  an  Indian  to  obtain? 

The  Act  permits  an  Indian  to  secure  40  acres  of  irrigable  cultiv- 
able land  or  80  acres  of  non-irrigable  cultivable  land  or  160  acres 
of  non-irrigable  grazing  land. 

Can  an  Indian  get  an  Indian  Allotment  today? 

Yes,  if  he  is  a qualified  Indian  and  if  the  land  he  selects  meets 
‘the  requirements  of  the  allotment  laws  and  regulations. 

If  a person  is  a qualified  Indian,  what  are  his  chances  of 
getting  an  allotment? 

It  is  very  difficult  to  acquire  an  Indian  allotment  today  even  if 
the  person  is  qualified. 

Why  is  it  so  difficult? 

Most  publicflands  do  not  meet  the  requirements  of  the  allotment 
laws  and  regulations. 


2 


What  is  a qualified  Indian? 

A person  applying  for  an  allotment  must  show  that  he  is  a 
recognized  member  of  an  Indian  tribe  or  is  entitled  to  be  recognized. 
Such  qualifications  may  be  shown  by  the  laws  and  usages  of  the 
tribe.  The  mere  fact  that  an  Indian  is  a descendant  of  one  whose 
name  was  at  one  time  carried  upon  the  rolls  does  not  in  itself  make 
such  Indian  a member  of  the  tribe;  the  possession  of  Indian  blood, 
not  accompanied  by  tribal  affiliation  or  relationship,  does  not  entitle 
a person  to  an  allotment. 

Who  establishes  his  eligibility? 

The  Bureau  of  Indian  Affairs  is  responsible  for  determining 
whether  an  individual  is  a recognized  member  of  an  Indian  tribe  or 
is  erftiiled  to  be  so  recognized.  The  term  “recognized  member''  does 
not  necessarily  mean  “enrolled  member.”  If  the  Indian  is  found  to 
be  eligible  for  an  allotment  of  public  land,  he  is  issued  a Certificate 
of  Eligibility  as  proof  thereof. 

How  does  he  apply  for  eligibility? 

To  obtain  a Certificate  of  Eligibility  an  application  should  be  filed 
with  the  Indian  Bureau  office  having  jurisdiction  over  the  applicant’s 
tribe.  The  application  should  contain  enough  information  to  identify 
the  applicant  and  to  determine  his  tribal  status. 

Can  an  Indian  get  an  allotment  if  he  received  a homestead? 

No. 

Does  the  Bureau  of  Land  Management  (BLM),  the  Bureau 
of  Indian  Affairs  (BIA),  or  the  Forest  Service  (FS)  have  a 
list  of  lands  available  for  allotment? 

No.  Each  applicant  has  to  locate  land  he  desires  for  an  allotment. 
Local  BLM  offices  have  maps  which  show  the  location  of  the  public 
lands.  An  applicant  may  refer  to  these  maps  and  other  BLM  records 
for  information. 

Can  an  Indian  settle  on  public  land  without  acquiring  an 
allotment  ? 

No.  Settlement  on  the  land  without  an  allotment  constitutes  a 
trespass  against  the  United  States  and  is  illegal. 

What  are  the  chances  of  public  land  being  classified  for  an 
allotment? 

Very  small.  The  Forest  Service  does  not  believe  any  lands  within 
national  forests  qualify  for  either  homesteading  or  allotment  pur- 
poses. Opportunities  elsewhere  are  somewhat  greater  but  still  small 
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of  the  Allotment  Act  (40  to  160  acres)  makes  it  quite  unlikely  to 
find  a tract  of  land  which  would  yield  a reasonable  income  from 
farming  or  grazing. 

If  lands  are  classified  for  allotment,  what  must  the  Indian 
do  to  earn  title  to  the  land? 

If  public  domain  lands  are  classified  for  allotment,  the  Land  Office 
Manager  of  the  Bureau  of  Land  Management  issues  a Certificate  of 
Allotment  (Form  4-1199)  to  the  applicant.  After  this  certificate  is 
issued,  the  applicant  has  two  years  in  which  to  show  good  faith 
settlement  on  the  lands  by  appropriate  use  and  occupancy. 

How  does  an  Indian  apply  for  an  allotment? 

After  he  has  received  a Certificate  of  Eligibility  from  the  Bureau 
of  Indian  Affairs,  and  if  he  wants  public  lands  outside  of  national 
forests,  he  submits  the  certificate  to  the  Land  Office  of  the  Bureau  of 
Land  Management  having  jurisdiction  over  the  lands,  together  with 
a completed  Petition  for  Classification  form  (4-1677)  and  an  Ap- 
plication for  an  Indian  Allotment  (Form  4-012).  If  the  lands  are 
in  a national  forest,  he  must  submit  an  application  to  the  proper 
forest  supervisor.  (A  list  of  BLM  and  BIA  offices  is  shown  at  the 
back  of  this  booklet.)  These  forms  must  be  filled  out  completely 
and  must  include  the  legal  description  of  the  land  he  wants.  In  case 
the  lands  applied  for  are  unsurveyed,  a metes  and  bounds  descrip- 
tion must  be  included. 

When  can  an  Indian  settle  on  land  for  which  he  has  sub- 
mitted a petition-application? 

Only  when  he  is  notified  that  he  can  do  so.  This  permission  cannot 
be  given  unless  the  land  can  be  classified  and  the  allotment  can  be 
approved.  This  involves  a number  of  steps.  Action  is  taken  first  to 
determine  that  the  filing  is  complete  and  otherwise  acceptable.  If  all 
is  in  order,  the  petition  is  referred  to  the  district  office  for  the  district 
in  which  the  lands  are  located.  An  investigation  is  made  of  the 
lands  to  determine  their  nature  and  to  see  if  they  can  be  classified 
for  an  Indian  allotment.  The  proposed  classification  action  is  sent  to 
all  parties  of  interest,  including  the  range  user,  if  any. 
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\ ’ha  af  pens  if  an  !nt  an  makes  satisfactory  proof  of  good 
faith  settlement  and  occupancy  within  the  two  year  period? 

if  the  settlement  and  occupancy  are  found  to  be  satisfactory  a 
trust  patent  is  issued  to  the  Indian  for  the  land.  Fee  patent  may  be 
issued  subsequently  with  the  approval  of  the  Bureau  of  Indian 
Affairs. 

Can  an  Indian  secure  an  allotment,  if  he  had  settled  on  the 
land  prior  to  the  withdrawal  of  the  lands? 

Yes.  valid  settlements  are  protected.  The  Indian  must  submit  proof 
of  bona  fide  settlement  prior  to  withdrawal  of  the  lands. 

BACKGROUND  INFORMATION 

Early  Decisions 

Allotments  prior  to  the  Taylor  Grazing  Act  of  1934  were  discussed 
as  follows  in  Department  of  the  Interior  Land  Decisions  (8  L.D. 
650): 

“The  act  we  are  now  considering  is,  in  its  essential  elements,  a 
settlement  law  ...  it  was  doubtless  intended  it  should  be  ad- 
ministered, so  far  as  practicable,  like  any  other  law  based  upon 
settlement.*’ 

An  early  decision  of  the  Secretary  of  the  Interior  reported  in 
32  L.  D.  19  discusses  the  Section  4 allotments  as  follows: 

“.  . . the  term  ‘settlement’  therein,  must  inevitably  be  construed  to 
mean  practically  the  same  it  does  under  the  homestead  law,  where 
the  essential  requirement  is  actual  inhabitancy  of  the  land  to  the 
exclusion  of  a home  elsewhere.  While  this  is  true  it  would  seem  to 
be  entirely  consistent  and  just,  in  examining  the  acts  and  determining 
the  intention  and  good  faith  of  the  Indian  allottee  in  this  respect, 
to  give  proper  and  reasonable  regard  to  the  habits,  dispositions  and 
nomadic  character  of  the  race,  and  to  allow  more  leniency  in  apply- 
ing and  enforcing  the  rule  applicable  to  the  white  settler. 

“As  settlement  under  Section  4 of  the  general  allotment  act  is  in 
great  measure  subject  to  the  same  requirements  and  determinable  in 
the  same  manner  as  settlement  under  the  homestead  law,  there  would 
appear  to  be  no  substantial  reason  why  the  same  character  of  lands 
should  not  also  be  subject  to  allotment  under  said  section.” 


5 


In  specific  reference  to  allotments  on  timbered  lands,  32  L.  0.  ] 

states : 

. . there  is  no  good  reason  for  such  prohibition  provided  the  a lot- 
ment  contains  sufficient  arable  land  to  support  an  Indian  family  and 
is  on  the  whole  suitable  for  a home  for  the  allottee  and  is  applied 
for  in  good  faith  for  that  purpose. ” A decision  reported  in  28 
L.  D.  568  contains  the  following: 

“Whether  the  lands  sought  to  be  alloted  are  of  character  subject  to 
allotment,  whether  the  required  settlement  has  been  effected,  whether 
the  Indian  applicant  has  the  prior  and  better  claim,  and  whether 
he  is  seeking  to  obtain  the  land  in  good  faith  as  an  allotment,  or  is 
seeking  to  obtain  the  same  for  the  benefit  of  another  not  entitled 
thereto,  are  questions  more  directly  relating  to  the  disposition  of  the 
public  lands,  and  which  the  General  Land  Office  is  best  equipped 
to  determine.” 

Decisions  After  Enactment  of  the  Taylor  Grazing  Act 

After  the  passage  of  the  Taylor  Grazing  Act,  virtually  all  un- 
appropriated public  lands  outside  of  Alaska  were  withdrawn  from 
entry.  Section  7 of  the  Taylor  Grazing  Act  permits  the  Secretary 
•of'  the  Interior  to  revoke  this  withdrawal  under  certain  stated  con- 
ditions. Decisions  issued  after  the  Taylor  Grazing  Act  was  passed 
make  reference  both  to  the  settlement  nature  of  the  allotment  act  and 
also  to  other  factors  which  now  apply. 

Examples  state: 

“Upon  consideration  of  the  record  (of. this  case),  however,  the 
Department  is  not  persuaded  that  the  land  is  not  primarily  and 
chiefly  valuable  for  timber  or  that,  if  cleared,  it  would  comprise  an 
economic  farm  unit,  and  therefore,  it  is  believed  that  land  should 
be  retained  in  public  ownership.”  (A-23961  December  11,  1944) 
“.  . . the  fact  that  the  land  applied  for  . . . is  valuable  for  timber  is 
not  a sufficient  ground,  in  itself,  for  the  rejection  of  (an)  applica- 
tion.” “.  . . the  primary  question  then,  is  whether  (he)  made  a 
settlement  in  good  faith  on  the  land  in  question  and  acquired  a right 
to  an  allotment  of  the  land  prior  to  the  time  when  the  withdrawal 
of  November  26,  1934,  was  made.  Such  a right,  if  in  existence  on 
November  26,  1934,  would  not  be  affected  by  the  withdrawal  order, 
as  the  withdrawal  was  made  subject  to  existing  valid  rights. 
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:>re  si  i ah  for  af  orestation,  reforestation,  streamflow  protection, 
and  timber  production  on  a sustained  yield  basis  than  for  the  pro- 
bation can*  be  allow 

only  if  it  is  more  suitable  for  agricultural  use  than  for  the  production 
of  trees  or  the  other  purposes  listed.”  (A-26823  December  18,  1956) 

A Recent  Decision 

The  following  is  a recent  decision  by  the  Secretary  of  the  Interior 
concerning  a petition-application  for  an  Indian  allotment  on  the 
public  domain. 

‘“You  have  filed  petition-application  Colorado  0112669  for  S % 
Lot  1,  Sec.  21,  and  S^  Lot  3,  Sec.  22,  6th  P.  M.,  Colorado,  ap- 
proximately 160  acres.  You  wish  to  secure  the  Land  as  an  allotment 
under  Sec.  4 of  the  General  Allotment  Act  of  February  8,  1887  (24 
Stat.  389;  25  U.S.C.  334), as  amended. 

“Sec.  4 of  the  General  Allotment  Act  is  ...  in  it  essential  elements, 
settlement  law  ...  (8  L.  D.  650)  . . . the  essential  requirement  is 
actual  inhabitancy  of  the  land  to  the  exclusion  of  a home  elsewhere 
. . . (32  L.  D.  19).  Elements  to  be  considered  include  . . . (32 
L.  D.  19)  the  intention  and  good  faith  of  the  Indian  allottee 
• • • and  whether  the  land  is  able  to  support  an  Indian  family 
and  is  on  the  whole  suitable  for  a home  for  the  allottee  and  is 
applied  in  good  faith  for  that  purpose.”  (32  L.  D.  19) 

“The  land  applied  for  in  the  subject  petition-application  has  been 
withdrawn  from  entry,  selection,  and  location  under  the  nonmineral 
land  laws  by  Executive  Order  No.  6910,  of  November  26,  1934. 
Section  7 of  the  Taylor  Grazing  Act  (43  U.S.C.  315  f),  as  amended, 
authorizes  the  Secretary  of  the  Interior  in  his  discretion  to  examine 
and  classify  and  open  to  entry  under  applicable  laws,  lands  with- 
drawn by  Executive  Order  6910.  Among  the  general  criteria  that 
the  Secretary  of  the  Interior  has  established  in  43  CFR  296.2  for 
the  exercise  of  this  discretion  is  consideration  of  the  capability, 
suitability,  and  physical  characteristics  of  the  lands  for  the  purpose 
for  which  they  are  sought  or  for  any  other  purposes  for  which  the 
public  land  laws  were  enacted. 

“Under  this  criterion  alone,  the  land  cannot  be  classified  as  re- 
quested in  your  petition. 
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“The  land  in  question  is  grazing  land.  The  carrying  capacity  for 
the  entire  tract  averages  about  six  acres  per  animal  unit  month.  At 
six  acres  per  animal  unit  month,  the  tract  (containing  160  acres) 
would  support  only  two  units  of  livestock  on  a year-round  basis. 
However,  it  cannot  be  grazed  year-long  in  most  years  because  snow 
often  makes  forage,  other  than  sagebrush,  inaccessible  to  livestock. 
Expensive  supplemental  food  would  be  required.  This  would  have 
to  be  purchased  since  climatic  and  other  factors  prevent  this  land 
from  growing  crops  for  winter  feeding.  In  this  area  an  economic 
ranch  operation  requires  enough  land  to  support  in  excess  of  100 
units  of  livestock.  Thus,  the  160-acre  tract  applied  for  is  far  short 
of  the  acreage  necessary  for  an  economic  grazing  unit  of  this  type 
of  land.  The  land,  therefore,  does  not  have  the  capability  of  serving 
the  purposes  for  which  Sec.  4 of  the  General  Allotment  Act  was 
enacted. 

“The  petition  for  classification  is  denied  and  the  application  is 
rejected. 

“This  decision  constitutes  a final  administrative  determination  in 
this  matter  (43  CFR  221.31).” 

Classification  Criteria  in  43  CFR  Part  296 

General  criteria  for  classification  of  lands  under  Section  7 of  the 
Taylor  Grazing  Act,  as  expressed  in  43  CFR  Part  296,  are  as  follows: 

“(1)  The  capability,  suitability,  availability  and  physical  char- 
acteristics of  the  lands  for  the  purposes  for  which  they  are  sought 
or  for  any  purposes  for  which  the  public  land  laws  were  enacted. 

“(2)  Potential  demand  for  the  land  for  public  purposes  which 
may  require  its  retention  in  Federal  ownership. 

“(3)  Results  of  change  of  land  use  in  terms  of  benefits  or  detri- 
ment to  present  or  future  Federal,  State  or  local  interests. 

“(4)  Consideration  will  be  given  to  whether  land  is  subject  to 
mineral  permits  or  leases  issued  or  applied  for,  or  is  classified, 
withdrawn  or  reported  as  valuable  for  any  leasable  mineral  or  lies 
within  the  known  geologic  structure  of  a producing  oil  or  gas  field.” 

Specific  criteria  in  Part  296  governing  the  classification  of  lands 
for  disposition  under  the  homestead  and  certain  other  settlement 
laws  are  as  follows: 
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44  (1)  In  the  determination  whether  land  will  be  classified  and 
opened  to  entry  . . . there  will  be  taken  into  consideration  the  phy- 
sical and  economic  suitability  of  the  land  for  cultivation,  including 
such  factors  as  soil  and  water  characteristics,  topography,  climate, 
location,  and  accessibility.  Consideration  may  be  given  to  Federal 
policies  affecting  the  agricultural  economy. 

“(2)  When  it  is  determined  that  the  cultivation  of  land  other- 
wise suitable  for  agricultural  entry  . . . would  endanger  the  supply 
of  adequate  water  for  existing  users  or  cause  the  dissipation  of  water 
reserves,  such  land  will  not  be  classified  and  opened  to  agricultural 
entry  under  Section  7 of  the  Taylor  Grazing  Act. 

44  (3)  Land  will  be  classified  for  entry  under  the  agricultural  land 
laws  . . . only  if  there  is  available  to  the  land  sufficient  water  to 
permit  agricultural  development  of  its  cultivable  portions.  Yie'ws  of 
States  or  their  agencies  having  authority  in  determining  the  bene- 
ficial use  of  water  shall  be  considered.” 


Bureau  of  Indian  Affairs 
Field  Offices 


Aberdeen  Area  Office 

820  South  Main  Street 
Aberdeen,  South  Dakota 
57401 

Anadarko  Area  Office 

Federal  Building 
Anadarko,  Oklahoma  73005 

Billings  Area  Office 

804  North  29th  Street 
Billings,  Montana  59101 

Gallup  Area  Office 
P.  0.  Box  1060 
Gallup,  New  Mexico  87301 

Juneau  Area  Office 

Box  1751 

Juneau,  Alaska  99801 


Minneapolis  Area  Office 

1312  West  Lake  Street 
Minneapolis,  Minnesota 
55408 

Phoenix  Area  Office 

3508  North  7th  Street 
P.  0.  Box  7007 
Phoenix,  Arizona  85011 

Portland  Area  Office 

1002  N.  E.  Holladay  Street 
Box  3785 

Portland,  Oregon  9 <232 

Sacramento  Area  Office 

2929  Fulton  Avenue 
Box  749 

Sacramento,  California 
95804 


Muskogee  Area  Office 
Federal  Building 
Muskogee,  Oklahoma  74401 


Bureau  of  Land  Management 
Land  Offices 


Arizona 

3204  Federal  Building 
230  N.  First  Avenue 
P.  0.  Box  148 
Phoenix,  Arizona  85025 

California 

Federal  Building 
650  Capitol  Avenue 
Sacramento,  Calif.  95814 

1414-8th  Street 
P.  0.  Box  723 
Riverside,  Calif.  92502 

Colorado 

700  Gas  and  Electric  Bldg. 

9 10- 15th  Street 
Denver,  Colorado  80202 

Idaho 

323  Federal  Building 
P.  0.  Box  2237 
Boise,  Idaho  83701 

Montana,  North  Dakota, 
South  Dakota 

1245  North  29th  Street 
Billings,  Montana  59101 


Nevada 

560  Mill  Street 
P.  0.  Box  1551 
Reno,  Nevada  89505 

New  Mexico,  Oklahoma 

113  Washington  Avenue 
P.  0.  Box  1251 
Santa  Fe,  New  Mexico  87501 

Oregon 

710  N.  E.  Holladay 
Portland,  Oregon  97232 

Utah 

Darling  Building 

P.  0.  Box  777 

Salt  Lake  City.  Utah  84110 

Washington 

670  Bon  Marche  Building 
North  214 

Spokane.  Washington  99201 

Wyoming,  Kansas, 
Nebraska 

2002  Capital  Avenue 
P.  O.  Box  929 
Cheyenne,  Wyoming  82001 


Eastern  States 

U.  S.  Department  of 
the  Interior 

Washington,  D.  C.  202  10 


GPO  876-092 


